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§4.1308

director or officer of the corporation at
the time of the violation or refusal.

(c) OSM shall have the ultimate bur-
den of persuasion by a preponderance
of the evidence as to whether the indi-
vidual was an agent of the corporation,
as to paragraph (a)(3) of this section,
and as to the amount of the individual
civil penalty.

§4.1308 Decision by administrative
law judge.

(a) The administrative law judge
shall issue a written decision con-
taining findings of fact and conclusions
of law on each of the elements set forth
in §4.1307 of this part.

(b) If the administrative law judge
concludes that the individual is liable
for an individual civil penalty, he shall
order that it be paid in accordance
with 30 CFR 724.18 or 846.18, absent the
filing of a petition for discretionary re-
view in accordance with §4.1309 of this
part.

§4.1309 Petition for discretionary re-
view.

(a) Any party may petition the Board
to review an order or decision by an ad-
ministrative law judge disposing of an
individual civil penalty proceeding
under §4.1308 of this part.

(b) A petition under this section shall
be filed on or before 30 days from the
date of receipt of the order or decision
sought to be reviewed, and the time for
filing shall not be extended.

(c) A petitioner under this section
shall list the alleged errors of the ad-
ministrative law judge and shall attach
a copy of the order or decision sought
to be reviewed.

(d) Any party may file with the
Board a response to the petition for re-
view within 10 days of receipt of a copy
of such petition.

(e) Not later than 30 days from the
filing of a petition for review under
this section, the Board shall grant or
deny the petition in whole or in part.

(f) If the petition for review is grant-
ed the rules in §§4.1273-4.1276 of this
part are applicable. If the petition is
denied, the decision of the administra-
tive law judge is final for the Depart-
ment, subject to §4.5 of this part.

(2) Payment of a penalty is due in ac-
cordance with 30 CFR 724.18 or 846.18.

43 CFR Subtitle A (10-1-01 Edition)

REQUEST FOR HEARING ON A PRELIMI-
NARY FINDING CONCERNING A DEM-
ONSTRATED PATTERN OF WILLFUL VIO-
LATIONS UNDER SECTION 510(c) OF THE
AcT, 30 U.S.C. 1260(c) (FEDERAL PRO-
GRAM; FEDERAL LANDS PROGRAM;
FEDERAL PROGRAM FOR INDIAN LLANDS)

SOURCE: 52 FR 39526, Oct. 22, 1987, unless
otherwise noted.

§4.1350 Scope.

These rules set forth the procedures
for obtaining review of a preliminary
finding by OSM, prior to approval or
disapproval of a permit application,
that the applicant, or operator speci-
fied in the application, controls or has
controlled mining operations with a
demonstrated pattern of willful viola-
tions of this Act or the applicable
State or Federal program.

§4.1351 Preliminary
OSMRE.

If OSMRE determines during review
of the permit application that the ap-
plicant or operator specified in the ap-
plication controls or has controlled
mining operations with a demonstrated
pattern of willful violations of such na-
ture and duration with such resulting
irreparable damage to the environment
as to indicate an intent not to comply,
OSMRE shall issue the applicant or op-
erator a notice of such preliminary
finding. Notice by OSMRE shall be pro-
vided by certified mail, or by overnight
delivery service if the applicant or op-
erator has agreed to bear the expense
for this service. The notice shall state
with specificity the violations upon
which the preliminary finding is based.

[66 FR 2143, Jan. 22, 1991]

§4.1352 Who may file; where to file;
when to file.

finding by

(a) The applicant or operator may
file a request for hearing on OSM’s pre-
liminary finding of a demonstrated
pattern of willful violations.

(b) The request for hearing shall be
filed with the Hearings Division, Office
of Hearings and Appeals, U.S. Depart-
ment of the Interior, 4015 Wilson Boule-
vard, Arlington, Virginia 22203 (phone
703-235-3800), within 30 days of receipt
by the applicant or operator of the no-
tice of the preliminary finding.
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